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IN THE VALLEY OF DECISION 

BY DAVID JAYNE HILL 



The choice must soon be made by the American people 
between a continuation of national freedom and the accept- 
ance of international bondage. 

Those who are urging the entrance of the United States 
into the League of Nations formed at Paris do not like to 
have the issue stated in this form; but, unless the proposed 
Covenant is further amended before it is adopted, that is 
the issue which is to be decided. 

A question so vitally touching the future of the 
Republic should not be treated as a party difference, unless 
it is made so by those responsible for the Covenant. Thus 
far the issue has not assumed that character, and there is 
an easy method of avoiding it. Already the leader of the 
Republicans in the Senate has expressed the wish that it 
be not considered as a party difference. It remains for the 
President, the personal sponsor of the Covenant, to make 
a public statement that support of the combined treaty of 
peace and the Covenant of the League of Nations will 
not be considered a test of party loyalty. With such a 
declaration the whole question, which ought not to be 
regarded as a party issue, would be taken out of politics 
and submitted to the action of the free intelligence of the 
treaty-making power. 

If, on the contrary, the individual freedom of judgment 
of the Senators regarding the terms of peace and the guar- 
antee to enforce them is brought into question, such an atti- 
tude on the part of the Executive toward the legislative 
branch of the Government raises a new issue, namely, a 
conflict between representative and autocratic democracy. 
The Roman Republic was transformed into an Empire 
by the simple process of assigning all the important offices 
to Caesar. Such a proposal has not yet been made in this 
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Republic, but a resolution has been offered in the Senate 
by a partisan of the President which contemplated a dele- 
gation of unlimited power not authorized by the Consti- 
tution or the laws of Congress. If there is to be a new 
political issue, it is here, and not in the attitude of chosen 
representatives of the people, that it is to be found. 

Since the failure of that proposal, an attempt has been 
made to force a dictated policy upon the Senate against its 
expressed dissent. The wisdom or unwisdom of that 
policy is not the main issue. The real question is, Is the 
advice of the Senate in a matter of vital interest to the 
country to be respectfully considered, or is the expressed 
opinion of a Senator to be treated as mere partisan opposi- 
tion? If the Senate of the United States should, under the 
party whip on the one side and any form of reproach on 
the other, permit its constitutional responsibility for safe- 
guarding the national interests to be diminished, a prece- 
dent would be established which would empower any 
future President of the Republic to exercise uncontrolled 
personal authority in determining its foreign relations; 
for, if the President can dispense with advice and free con- 
sent in the Conference at Paris, he can also dispense with 
them in the Council of the League of Nations at Geneva. 

It will perhaps be said that, when the President has 
confidence that he is acting in the public interest and 
believes he will be sustained by the popular will, he ought 
not to be under any restraint. In the case of the League of 
Nations, it is assumed, the President does represent the 
popular will. All good citizens desire peace; and the 
League, it is asserted, will secure peace. 

The major premise in this argument is a bold appeal for 
autocratic, as distinguished from representative, govern- 
ment. It may be predicated of an Emperor with as much 
force as of a President. It is a false doctrine, accompanied 
by a retinue of false assumptions. It is not proved that 
the President represents the preponderant will of the 
nation. The test of it would be for him to resign and stand 
for a re-election, as a prime minister must do. It is not 
true that a President should be unrestrained in the execu- 
tion of his plans, for the Constitution provides an effective 
restraint. It is true that all good citizens desire peace, but 
not at the price of our free institutions. There is no cer- 
tainty that this proposed League of Nations will prevent 
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war, while it pledges this nation to engage in wars that 
have no relation to the American continent and no sure 
basis in principles of justice. 

When it is said that the people of the United States 
desire this League, the modicum of truth in the assertion 
is that they desire exemption from strife and an oppor- 
tunity to devote their energies exclusively to the pursuits 
of peace. An extended and expensive propaganda has, no 
doubt, by an ex parte interpretation of the Covenant of the 
League of Nations, convinced many persons that the 
League is an insurance against war. The proper question 
to put to the people is this : Are you personally willing to 
serve, or to send your sons and brothers to serve in foreign 
lands, to settle racial quarrels, to subdue and rule refrac- 
tory populations, to guarantee their frontiers, and to pre- 
serve the possessions of the surviving empires in Europe, 
Asia and Africa? If you are, you should be in favor of 
this League; for this is what we must promise to do if we 
accept the Covenant. 

Honest Americans must answer these questions before 
they can honorably say that they are in favor of binding 
their posterity, as well as the present generation, to the obli- 
gations of this League as a " burden of national duty." 
No man personally unwilling to perform this duty should 
wish to bind others to it. It is easy for theoretical pacif- 
ists no longer of military age to employ fine phrases about 
the moral responsibility of the nation, but there is in truth 
no national duty which does not resolve itself into a per- 
sonal duty ; for the nation can do nothing except by means 
of the lives and resources of those who compose it. 

The advocates of the proposed Covenant have justified 
their suppression of the more serious side of its engage- 
ments on the ground that they will in reality never have 
to be fulfilled, as if the elements it is intended to hold in 
check would not immediately profit by the knowledge that 
they would not in fact be opposed ! The extreme poverty 
of the arguments for the League is made evident by the 
assertion that, since the Covenant has been amended, we 
can withdraw from it on two years' notice; but without 
reminding us that no nation can withdraw unless, up to 
the time of actual withdrawal, " all its obligations under 
this Covenant have been fulfilled." 

I do not hesitate to affirm that this Covenant does not 



IN THE VALLEY OF DECISION 21 

embody the ideals for which jurists have been working for 
a generation. It does not unreservedly adopt International 
Law as a standard of conduct, but its own " understand- 
ings " ; that is, its own policies. It contains no declaration 
of rights, and the members are not bound by any state- 
ment of judicial principles. It not only does not accept 
International Law, it deliberately abrogates it. There are 
to be henceforth no " neutral rights," — rights for which 
this Republic throughout its history has constantly stood, 
and in which it has at times found its safety. In this 
League sovereign States are no longer equal. Most of 
them are distinctly subordinated to the five great Powers. 
These are to act with preponderant force in their own 
interest. As Mr. Root has pointed out, this Covenant does 
not bmld on the historical development of International 
Law or of judicial procedure. He justly says: "Instead 
of perfecting and putting teeth into the system of arbitra- 
tion provided for by the Hague conventions, it throws 
those conventions on the scrap heap." Those conventions 
needed nothing to render them effective except an agree- 
ment to defend them as law ; and yet this Covenant makes 
no reference to them, and offers no substitutes for them. 
Although less important amendments have been made to 
the first draft of the Covenant, Mr. Root's proposed first 
amendment, intended to remedy this defect, together with 
all his other proposals, has been entirely ignored. The 
result is that the Covenant as it stands neither makes pro- 
vision for International Law nor for a judicial court. The 
Council itself is to decide between nations and claims the 
right to coerce them ; but, in Mr. Root's language, " Its 
function is not to decide upon anybody's right." 

As I have said elsewhere, 1 no one can carefully examine 
this Covenant without discerning that it is the work 
of politicians and not the work of jurists. They have 
created an organ of power, but not an institution of justice. 
They have not distinctly recognized any rights, or made 
any provision for determining them on judicial grounds. 

Only novices in the history of international arbitration 
are favorably impressed by the articles of the Covenant 
dealing with that subject. Treaties now in force between 
the United States and the most important members of the 
League, not to mention those not included in it, not only 

(1) Present Problems in Foreign Policy, p. 120. 
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cover the whole ground contemplated by the arbitral pro- 
visions of the League, but more specifically and with more 
certainty regarding the standards of law by which judg- 
ment would be rendered. There is, therefore, no advance 
made by this League, absolutely- no advantage to be 
obtained, so far as the judicial settlement of international 
disputes is concerned. Mr. Root, who is the leading 
American authority on this point, has not hesitated to say 
of the Covenant, " It puts the whole subject of arbitration 
back where it was twenty-five years ago." This is a strong 
statement, but every jurist familiar with the history of the 
subject knows it is true. 

The important fact in this singular arrest of the normal 
development of international justice is not that, through 
possible oversight, there have been omissions, but that the 
omissions were deliberately made in opposition to notified 
dissent from the first draft of the League as proposed by 
the Conference. An amendment on this subject prepared 
by Mr. Root was endorsed by the American Society of 
International Law, and other highly competent bodies of 
jurists of a non-partisan character, before it was sent to 
Paris, where it was entirely ignored. From this fact the 
inference is justified that the Conference had no intention 
of placing the League on a juristic basis, or of accepting 
that basis as an aim or ideal to be realized in the future. 
On the contrary, it was force, not justice, which was 
regarded as the foundation of this association of Great 
Powers and their proteges. 

As a result, it is made difficult for some of the small 
States, and among them the most truly democratic, to 
become members of the League, without renouncing their 
most sacred traditions. Take, for example, the case of 
Switzerland, a republic surrounded by powerful neigh- 
bors who have been almost always involved in controversies 
and frequently in war. In order to assure her existence 
as an independent sovereign State, Switzerland has 
adopted the policy of complete neutrality ; and, at her own 
request, has long been recognized in the public law of 
Europe not only as a neutral but as a legally neutralized 
State. This is essential to the existence of the Swiss Con- 
federation, and this little Republic not only desires to 
continue this neutrality but is prepared to defend it with 
force of arms, as it has during the Great War. 
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How regardless of such interests in the case of the 
small States the Conference at Paris has been may be seen 
by the determination to abolish, nominally in the interest 
of peace, but actually in the interest of war, that neutrality 
which has so often restricted the spread of military opera- 
tions. Without doubt it would be a real advantage to 
Switzerland to enjoy the protection of an organized 
Society of States, under a rule of International Law which 
would defend her neutrality and offer her a tribunal where 
the unfair exactions of her neighbors might be peacefully 
met. But this Covenant offers no such inducements to 
Switzerland. If a member of the League, this hitherto 
neutralized State would be required and pledged, under 
Article XVI, " to afford passage through its territory to 
the forces of any of the members of the League which are 
co-operating to protect the covenants of the League." This 
would involve an abandonment of neutrality on the part 
of Switzerland, and thus expose her, as a co-belligerent of 
the League, to justified invasion by any hostile Power with 
which the League might be at war. 

No small State can regard without alarm, or at least 
without apprehension, a combination of Great Powers, 
such as this League would be, claiming the right of 
coercion, especially economic coercion, unless that com- 
bination is based frankly and explicitly upon International 
Law as a standard of conduct, a declaration of rights as a 
guarantee of juristic equality, and itself subject to a trib- 
unal of justice not under ex parte control. These condi- 
tions are not fulfilled by the proposed Covenant of a 
League of Nations, which is a military corporation under 
the control of five Great Powers. 

It may, of course, be said that the founders of this 
League, no matter what it omits, or however defective it 
may seem, are sincerely aiming at what is right, and espe- 
cially at peace. This is not a time for impugning the mo- 
tives of any of these Powers. They are such as may be 
expected to operate at the close of a terrible war, when all 
the contestants are exhausted, are desirous of peace, and 
most of all anxious to come out of the war with the great- 
est advantages attainable and the fewest disadvantages. 

Obviously, such a time is not the most auspicious for 
a general reconstruction of the world. The situation of 
necessity involves two opposite points of view, with many 
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national divergences of interest. In making a concrete 
peace there are the victors and the vanquished. They can- 
not possibly see things alike. Unless the peace is made a 
peace of victory, and not merely a peace of compromise, the 
whole moral value of the war is lost. The criminal nation 
must be made to realize its crimes, and to accept a merited 
punishment. Such a nation cannot possibly see in this 
League anything but an enemy, a triumphant enemy, who 
aims at nothing but the means of crushing the vanquished. 

It is morally necessary that this punishment be inflicted, 
that the aggressor be rendered powerless, and that he should 
never again be able to repeat the offense. The peace of vic- 
tory should, therefore, have been made promptly and effec- 
tively at the moment of victory. 

Instead of this, the prospect of a compromise peace has 
been steadily before the eyes of Germany. Defeat has 
never been accepted and is now denied by Germany. An 
opportunity for immediate national rehabilitation — so it is 
represented — was offered by the fourteen rubrics of peace 
set forth by the President of the United States as a pledge 
to a government of the German people. In this Germany 
professes to have been deceived. She also is now begin- 
ning to speak of " scraps of paper." 

There never was a reason why Germany should expect 
peace without paying a penalty for starting the war and 
prosecuting it in such a ruthless manner. There should 
never have been any thought of a compromise peace. 
There should have been, first of all, a prompt announce- 
ment of just chastisement, not a belated imposition of a 
complete servitude of unknown duration, and then the 
earliest possible chance for a better international order 
based on justice, in which a renovated Germany might have 
a place when her act of repentance had been performed. 

But we must face the facts as they have been created : an 
impenitent, self-deceived, and revengeful Germany; a tri- 
umphant Britain, coming out of the war with her losses 
all behind her, and, if the United States will aid in defend- 
ing her scattered possessions, with nothing, apart from do- 
mestic troubles, but the prospect of increased imperial gain 
and power ahead ; a sorrow-stricken France, desolated, fear- 
ful of the revived strength of a powerful neighbor, but glo- 
rious in her tribulations, and victorious in her fight for life ; 
an Italy in part reintegrated, her great persecutor, Austria- 
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Hungary, dismembered, a Slav rival creeping toward the 
Adriatic after much suffering and bitter disappointment; 
a Russia disorganized and demoralized; and between this 
demented giant and a hostile Germany, Poland still un- 
certain of her fate. 

Certainly, in this scene of confusion there is need of 
international solidarity on the part of the free nations, espe- 
cially of the nations whose united efforts have been victori- 
ous in the war. They still have work to do. The problems 
are European, but as a participant in the war America also 
is interested in them. No one can doubt the existence of 
our national duty. The problem is to define it. 

Plainly, we cannot honorably retire from the war with- 
out participating in the conclusion and guarantee of peace. 
We have before us then two legitimate problems : a decision 
regarding the kind of peace that should be made, and the 
form of guarantee we are prepared to give. 

Since last October those two problems have been before 
this nation. The consideration of them should have been 
participated in not only by the treaty-making powers under 
the Constitution, but by the intelligence of the country at 
large. As a matter of fact, they have been touched upon 
only incidentally. The whole discussion, so far as there 
has been any serious thought about these two questions of 
national duty, has centered about the League of Nations, 
which to most minds has had no definite meaning, and has 
been regarded merely as some kind of an expedient to pre- 
vent war in the future. 

Thus far, it may be said with safety, thought on this sub- 
ject has not advanced beyond the speculative stage. The 
central idea of the proposed Covenant is that, if the United 
States will place all its resources, economic and military, at 
the permanent disposal of a League composed of the victors 
in the Great War, the League would possess a power so pre- 
ponderant that it could impose peace everywhere on its own 
terms. The idea is not new. Prussia also had it. 

To Europe the motive for entering into the League of 
Nations is a defensive alliance with America. To America 
the motive is the pacifist ideal. Aside from the President, 
— who has taken up the idea from the League to Enforce 
Peace, but without a very generous acknowledgment of his 
indebtedness — the most active protagonists of the Covenant 
in the United States are the officers and remaining members 
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of that society. They know that it is not an embodiment 
of their own plan, but they hope it will improve with age. 

If the aim of the League of Nations were justice rather 
than power, it would make an appeal which it would be 
wrong to disregard. As a matter of fact, however, the 
League is a child of Mars. It is based upon the idea of en- 
forcing peace by the use of power, and not of securing peace 
by the organization of justice. The Council of the League 
does not promise to be any more just or any less secret than 
the Conference which has organized it; and that Conference 
has found it possible to be unjust, both in principle and in 
fact: in principle in refusing to accept the idea of the juris- 
tic equality of nations ; and in fact, by refusing to return to 
China a rich possession, taken from her by force, the Al- 
sace-Lorraine of the Orient, the Shantung Peninsula. If 
China's strength were equal to her right, the Conference 
would not have done this wrong, which the United States 
is invited to sanction by its guarantee of the League of 
Nations. 

As respects the preponderance of the League through 
the adherence of America, that depends entirely upon the 
continued willingness of the United States to bear the cost 
in money and in lives of regulating the affairs of the world 
according to the decisions of the Council of the League. 
Outside the League, acting upon its own decisions, the 
Republic could freely render all the aid it may be dutiful 
to offer, in its own manner and upon its own conditions. 
Within the League, this nation would be bound by all the 
obligations of the Covenant, and would be no longer free. 
The decision before the Senate clearly is whether the nation 
shall retain its freedom or consent to be bound. There are 
grounds for believing that both peace and justice would be 
more certain if America, being disposed to do battle for 
either, were free to act in her own way. 

The obligations of the Covenant distinctly involve war. 
When the contingencies involving it arrive, ex-President 
Taft asserts, Congress will have no choice but to declare it; 
and there is no means of knowing against which Powers, 
or how many Powers, or for what duration, it must be de- 
clared, even though no American interest may be affected. 
By this Covenant every war becomes a World War, in so far 
as the obligations of the Covenant are concerned. Unless 
the Covenant is a mere illusion and pretense, the United 
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States would be bound to participate on one side or the 
other — the Council would determine on which side — in 
every Balkan frontier quarrel involving a resort to arms; 
for, whatever errors the cartographers at Paris may make, 
under Article X the United States would be pledged to 
" preserve as against external aggression the territorial in- 
tegrity and existing political independence of all members 
of the League." Not only all the newly formed States, but 
all the surviving Empires scattered over the earth, become 
by this article proteges of the United States. 

No one at the beginning of the war would have im- 
agined that it could lead to this result. Although the orien- 
tal interests of Great Britain are vital, Sir Edward Grey, on 
July 25th, 1914, said to the British ambassador at St. Peters- 
burg: " I do not consider that public opinion here would 
or ought to sanction our going to war over a Serbian 
quarrel." 

That a pledge to do what Sir Edward Grey thought 
ought not to be done would be provocative of trouble 
rather than a means of averting it hardly admits of doubt. 
It would tend to destroy national responsibility. Such pro- 
tection would undoubtedly be presumed upon. The United 
States could exercise a far greater influence if its favor had 
to be earned and deserved by right conduct than if it were 
bound in a compact from which it could not escape with- 
out a breach of faith. 

It is unfortunate that the treaty of peace and the form 
of guarantee are united in a manner that is intended to be 
indissoluble; for here are two separate questions: (1) 
What should be the terms of peace? and (2) In what man- 
ner should the United States undertake to guarantee the 
execution of them? 

It has been intended that the Senate should have noth- 
ing to say regarding either the terms of peace or the form 
of guarantee. Both have been decided upon at Paris, and 
yet the guarantee is not satisfactory to France, which re- 
fuses to trust to the effectiveness of the League and desires 
a separate compact for her security. 

What is most objectionable in this forced combination 
of the terms of peace and the guarantee is that the League 
of Nations Covenant is not merely a pretended guarantee 
of the peace with Germany, in which we have a national 
interest, but an attempt to involve the United States in mat- 
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ters which in no way concern this Republic. It draws the 
United States into responsibilities remote from the causes 
which determined the entrance of this country into the war. 

Our first duty toward our co-belligerents was obvious. 
It was to aid in imposing a peace of victory upon the com- 
mon enemy, and to do so as promptly as possible. Having 
done that, it was our next duty to write into the treaty of 
peace that a renewal of the war by an unprovoked attack 
upon any of our co-belligerents would be regarded as an 
attack upon them all, including the United States. This 
would be, so far as the treaty is concerned, an effective guar- 
antee. During the execution of the treaty, and until a real 
Society of States can be formed on a basis of justice rather 
than of force, the existing Entente should be continued, 
with all the community of counsel and discussion that were 
found necessary in the conduct of the war; for a treaty of 
peace is not a payment, it is only a promise to pay, and the 
war will not be really ended until the treaty has been ex- 
ecuted. 

The League of Nations, it will be said, is designed to 
take over this responsibility and to see that the treaty is 
enforced ; and it is, therefore, necessary. This virtually ends 
the Entente, which should be continued until the peace with 
Germany is executed, and creates an Imperial Corpora- 
tion which is by no means a universal Society of States, yet 
claiming authority over every other nation, an authority 
which the Entente never claimed to possess and never con- 
templated. Professing to be the " reversionary " of dis- 
membered empires, it proposes to rule them with sovereign 
authority by " special Acts and Charters." This aspect of 
the League, which has thus far received but little attention, 
I have elsewhere discussed at length. 1 Into this new and 
lawless imperium, the United States is invited to enter as 
a participant, with the assurance of its author, General 
Smuts, that " the League will have a very real role to play 
as the successor to the empires "! 

By what principle of law or equity can a constitutional 
State like the American Republic become a successor to 
empires, with some of which it has never been at war? 

David Jayne Hill. 



(1) Present Problems in Foreign Policy, pp. 104, 139. 



